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The Judge as a Source of Law 


By Walter L. Nossaman, President 
Los Angeles Bar Association 


ROCEEDING from the premise 
sought to be established in comments 
published in the December, 1948, BULLE- 
TIN, a few instances of the making and 
revision of the law by the courts will 
now be cited out of the multitude that 

might be assembled. 
In 1903 the Supreme Court, speaking 
through Justice Holmes, held in /lack- 
stone v. Miller, 188 U. S. 189, that a 
President Nossaman state had the power to subject to inheri- 
tance taxes, intangible property of a nonresident decedent located 
within its borders at date of death. Twenty-seven years later, 
the Court, in Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 
204, overruling this decision, held the states had no such power. 
If the Court in each case was merely discovering a preexist- 
ing law, a miraculous something, as Austin says, made by nobody 
and existing from eternity, it follows that one pronouncement or 
the other was not law. But each pronouncement had all the 
effects of law. Since it could be, and was, enforced by the com- 
bined authority of the state and federal governments, it bore a 
striking resemblance to law if the latter is conceived of in prac- 
tical terms as a mandate proceeding from the sovereign, obedience 

to which can be compelled. 

To carry this particular. illustration a little further, the Su- 
preme Court in 1942, in State Tax Commission v. Aldrich, 316 
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U. S. 174, overruled Farmers Loan & Trust Co. v. Minnesota 
and reinstated Blackstone v. Miller. Thus it appears that after 
one rule was followed during a period of some twenty-seven 
years, the opposite rule prevailed for twelve years, following 
which the original rule was reinstated, but only after innumerable 
transactions had been irremediably closed on the basis, correctly 
assumed, that the Court’s 1930 pronouncement had changed the 
preexisting law. 

A further illustration: In 1842, the Supreme Court, speaking 
through Justice Story, decided the case of Swift v. Tyson, 16 
Pet. 1, establishing the principle that the federal courts in diver- 
sity of citizenship cases would apply their own concepts of the 
law pertaining to commercial transactions and questions of a 
general nature, not concerned with matters immovable and intra- 
territorial in nature, irrespective of rules established in the same 
jurisdiction by state court decisions. As the federal and state 
rules were frequently in conflict, there was not one law, but two, 
obtaining in the same territory, depending on which tribunal, 
federal or state, heard the cause. Nonresidents, plaintiff or de- 
fendant, had an immense advantage in being able to choose not 
only the forum, federal or state, in which their legal warfare 
would be conducted, but to choose the Jaw by which the outcome 
would be determined.’ 

As illustrating the dangers lurking in this eccentric rule, 
the matter of stock dividends may be cited. Many state courts, 
including California, hold that a stock dividend representing a 
capitalization of earnings during the life of a trust goes to the 
income beneficiary (Estate of Duffill, 180 Cal. 748). The federal 
courts have been impatient with this doctrine, scarcely treating it 
with respect (Gibbons v. Mahon, 136 U. S. 549; Eisner v. 
Macomber, 252 U. S. 189), and holding that the dividend goes to 
principal. 

What was a trustee, having such a problem on his hands, to 
do? He could be sure only that whatever he did would be 
wrong according to one of the conflicting laws under which he 
might be called to account. 

This anomalous state of affairs was terminated in 1938 by 
the decision in Erie Railroad Co. v. Tompkins, 304 U. S. 64, 

(Continued on page 152) 


‘For a full account of the Swift v. Tyson doctrine, see Robert H. Jackson, 
The Struggle for Judicial Supremacy, pp. 272 ff. A view more favorable to Justice 
Story is found in a recent French work on comparative Law: L’Ancetre Americain 
du Droit Corapare (Paris, 1947), by Edouard Lambert and J. R. Xirau. 
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New! 


SUPERIOR COURT RULES 
BY JUDICIAL COUNCIL 


By Jackson W. Chance 


HE Judicial Council, with the aid of 

the State Bar and local bar associa- 
tions, has revised its “Rules For The 
Superior Courts,” to become effective 
January 1, 1949, and to be cited as 
“Rules For The Superior Courts.” The 
new Rules continue in effect many of 
the old Judicial Council Rules for the 





Superior Courts which were first adopted 


Jackson W. Chance* 
—By courtesy of ‘ 5 : 
“Bench & Bar” innovations resulting from a thorough 


in 1928. There are, however, certain 


study of the local Superior Court rules for the various counties 
throughout the State. In addition, there are several entirely new 
procedures set forth in the new Rules. 

The importance of these new Judicial Council Rules lies in 
the fact that by their express terms they supersede all local Su- 
perior Court rules in conflict therewith. This still leaves the 
practitioner with the local Superior Court rules as well as the 
new Judicial Council Rules, and he must make certain that he 
conforms with both sets of rules where there is no conflict be- 
tween them. 


A synopsis of the more important changes found in these 


*Jackson W. Chance was born October 5, 1906, in Indianapolis, Indiana, but 
qualifies almost as a native Californian as he came to this state when ten weeks old. 
He spent all of his early youth and period of education in Berkeley, California, where 
he attended grammar school, high school, and the University of California, both as 
to undergraduate college and law school. He received his A.B. in 1928 and_ his 
LL.B. in 1931. At Boalt Hall, he was an Associate Editor of the California Law 
Review and member of the Order of the Coif. 

Upon admission to the bar in 1931, Mr. Chance came to Los Angeles, and 
became associated with the firm of O’Melveny, Tuller & Myers, and subsequently he 
became a partner of O’Melveny & Myers, with which firm he is now practicing. 

Mr. Chance has taken a prominent part in bar association work, both for the 
Los Angeles Bar Association and for the State Bar, specializing particularly in _ the 
rules of court procedure and the adrninistration of justice. He is Chairman of State 
Bar Committee on Rules of Court Procedure, Chairman of Los Angeles Bar Associa- 
tion Committee on Pleading and Practice, and Member of State Bar Committee on 
Administration of Justice. 
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new Rules will be attempted in this article. The full context of 
the Rules will be printed in the December-January issue of the 
State Bar Journal and also in a pamphlet just off the press at 
the State Printer’s Office. In the following synopsis, no mention 
will be made of rules which are either a retention of old Judicial 
Council Rules or, though new to the Judicial Council Superior 
Court Rules, nevertheless retain the current practice in Los Ange- 
les County,—e. g., new Rule 1, “Form of Papers Presented for 
Filing,” is substantially the same as present Los Angeles County 
Superior Court Rule 7. 
1. DEMURRERS 

Rule 2 fixes the fifth succeeding day following filing of a 
demurrer as the hearing date. This changes the Los Angeles 
County practice of the fourth day as the hearing date. The 
stated purpose of the new Rule was to make the period for 
hearing demurrers coincide with the Code period for notices of 
motions, ete. 

A novelty of the new Rules is the provision in Rule 2 for 
an endorsement on the service copy of the demurrer stating the 
date the original “was or will be filed or mailed for filing”; with 
the qualification that, if the attorney maintains his office in an- 
other county, the clerk shall immediately upon receipt of the 
demurrer give notification of the day and hour of the hearing. 
This new provision was debated at some length and was opposed 
in conference with the Judicial Council Subcommittee by some 
of the attorney members of the State Bar Committee on Admin- 
istration of Justice, on the ground that it was cumbersome, 
served little. if any, useful purpose, and is the type of require- 
ment that will often be overlooked by the demurring attorney. 
It will be interesting to see how this requirement works out in 
practice. 

Rule 2(e) provides that upon ruling on a demurrer, unless 
otherwise ordered, leave to answer or amend within ten days 
shall be deemed granted. However, the Rule is silent as to 
whether the ten days runs from the date of ruling or from notice 
thereof; and there is no requirement that the prevailing party 
shall give notice of ruling. This creates an uncertainty that 


ought to be corrected by an amendment to the rule, although 
the same language and the same uncertainty exists in the present 
Los Angeles County Rule 21. 





























“Bar-ieties of 1948”—Top row, left to right, Stephen M. Farrand, 
Warren H. Biscailuz, Mert Howe, Sgt. J. B. Williams, Officer Ken- 
neth Hamilton, George C. Chatterton, Boyd A. Taylor, President 
Walter L. Nossaman. Second row, George Stahlman, Warren H. 
Biscailuz’s back, Ralph R. Benson, Clarence B. Runkle, the one who 
was the cause of it all: Santa Claus, Judge W. Turney Fox, Florence 
M. North, Warren H. Biscailuz, and Charles M. Hughes. Third row: 
Anna Zacsek, William H. Smith, main view of audience, Chairman 
Colonel Joseph N. Owen. Fourth row: Charles C. Stanley. Jr., 
Stevens Fargo with gun, four “convicts” (Judges Richards, Nye, 
Scheinman and Swain), Sgt. Mary Galton, Richard R. Rogan (ges- 
ticulating). Next to bottom row: At rehearsal: Judges Schweitzer 
and Scheinman and Reginald E. Caughey, Sheriff Gene Biscailuz 
(below “convicts”), J. Deacon Taggart (Chinaman). Bottom row: 
Judge Otto Emme and Baldo Kristovich, Mildred L. Gilmore, Attor- 
ney General Fred Howser in the audience. Leon T. David, and 
“infant” Sidney A. Cherniss. Pictures courtesy of “Bench and Bar.” 
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2. NOTICES OF MOTION 


The new Rules governing notices of motion are substantially 
identical with the old Judicial Council and Los Angeles County 
Superior Court rules, with one noteworthy addition. New Rule 
3(c) for the first time fixes the time limit within which a notice 
of motion to strike from a pleading shall be made. Such notice 
of motion shall be given within the time allowed to plead, and 
if a demurrer is interposed, it must be given concurrently there- 
with. 

3. AMENDMENT OF PLEADINGS 

A new Rule will now govern the form of an amendment, as 
distinguished from an amended pleading, by requiring designation 
of the page and line of the prior pleading which is thereby 
amended and by prohibiting alterations on the face of a pleading, 
except by permission of court initialed by the court or clerk. 
This new requirement tends toward clarity in filing amendments 
by making certain the precise portion of the prior pleading 
thereby amended. 


4. MASTER CALENDAR, SETTING CASES FOR TRIAL, 
DISTRIBUTION OF BUSINESS 

The master calendar system, familiar to Los Angeles attor- 
neys for some years, is continued and extended into more of the 
counties by the new Rules. No changes of any consequence are 
made in the Los Angeles County practice with reference to the 
master calendar, the setting of cases for trial, and the distribution 
of business. (Rules 5-12, inclusive, 14, and 32-35, inclusive. ) 

There is, however, one provision in this regard which, on 
its face, appears to raise an uncertainty as to the future practice 
in Los Angeles County. New Rule 7 requires a “Civil Active 
List” to be prepared periodically by the clerk, consisting of a list 
of all civil cases at issue but not set for trial wherein a memo- 
randum to set has theretofore been filed. This Civil Active List 
is now the practice under many of the local County Superior 
Court rules. However, the Los Angeles County practice is for 
counsel to file and serve a memorandum for setting; no Civil 
Active List is prepared by the clerk; and each week the clerk in 
Los Angeles County sets the cases for trial from the assembled 
setting cards. It would probably be a cumbersome thing for the 
Los Angeles County Clerk to prepare a Civil Active List and 


(Continued on page 144) 
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REPLY TO ARTICLE ON 
FEDERAL INJUNCTIONS 
IN EVICTION ACTIONS 


By Edwin D. Hamlin,* Area Rent Attorney, 
Office of the Housing Expediter 

NASMUCH as the article written by 

Mr. Edward Clayton Jones, entitled, 
“An Abuse: Federal Injunctions in Evic- 
tion Actions,” which appeared on page 
99 of the December issue of the Bar 
3ULLETIN, contained matters which were 
critical of the Housing Expediter’s Of- 
fice, it seems proper to state the view- 
point of the Rent Control Office. 





We agree with Mr. Jones in his 
E. D. Hamlin* statement that the Housing Expediter 
has in the past only in rare instances, sought a temporary re- 
straining order or a preliminary or a permanent injunction in 
the Federal Court in eviction matters, and then only when a 
maximum rent was involved. 
3efore July 1, 1947, most eviction matters were predicated 


*For biographical note of Edwin D. Hamlin, see 23 L. A. Bar Bulletin 279. 





This article is in reply to the article published in 
the December Bar Bulletin by Edward Clayton Jones, 
entitled, “An Abuse: Federal Injunctions in Eviction 
Actions.” 

The article by Edwin D. Hamlin, Area Rent At- 
torney, beginning on this page, might in one sense be 
termed the “official” reply, since it has been approved 
both by Ed Dupree, General Counsel, Office of Hous- 
ing Expediter, Washington, D. C., and by William 
Goldbaum, Regional Counsel, Office of Housing Ex- 
pediter, San Francisco. 














a ee ee ee 


pe EY Servet oe 


ee Sa a ee 











136 Los ANGELES BAR BULLETIN 


upon a certificate of eviction issued by the agency, and others 
were matters in which the issue was decided by the Court. Since 
July 1, 1947, all eviction issues, in accordance with the Act, 
have been determined in the State Courts, and we take this 
opportunity to compliment the judiciary of those courts for the 
very fair and objective manner in which the Housing and Rent 
Act has been interpreted in relation to evictions. 

It is very important to take note of the amendment to Sec- 
tion 206 of the Housing and Rent Act which was placed in 
the Act for the first time on March 30, 1948. Section 206 is 
the section authorizing the Housing Expediter to obtain injunc- 
tions in connection with the enforcement of the Act. It will be 
noted that the 1947 Act limited this injunctive remedy to cases 
where the landlord was charging, or was about to charge, a rent 
in excess of the maximum rent. The 1948 Act enlarged this 
injunctive remedy to include a violation not only of Section 204 
(Maximum Rent Section), but “any act in violation of any pro- 
vision of this title’ (emphasis added). This, of course, includes 
Section 209, the eviction section. The authorization to the Ex- 
pediter is couched in rather broad language as follows: 

“Whenever in the judgment of the Housing Expediter, 

any person has engaged or is about to engage in any 

act or practice which constitutes or will constitute a 

violation of any provision of this title, he may make ap- 

plication * * * for an order enjoining such act or 
practice” (emphasis added). 

The addition of this amendment would seem to indicate that 
Congress intended to impose on the Expediter an additional duty 
and obligation to seek injunctions in eviction matters as well as 
maximum rent matters. The Expediter has sought to use this 
power with a great deal of discretion. 


INJUNCTIONS IN SPECIAL CASES ONLY 

Within the last three months the Housing Expediter has 
sought and obtained a number of injunctions, both preliminary 
and permanent, in eviction matters, but in each case the facts 
involved were of a special nature and the circumstances were 
peculiar. The extent of this relief is very infinitesimal as com- 
pared with the total number of eviction actions instituted in 
Los Angeles County as the following statistics will indicate. 


(Continued on page 154) 
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FEDERAL COURT 
CRIMINAL PRACTICE 


By James M. Carter, 
United States Attorney 
(Concluded from the December issue) 
iii X. SENTENCES—PROBATION— 
PAROLE 
Under Revised Title 18, U. S. Code, 
federal crimes are placed in three cate- 
gories.' Offenses punishable by death or 
imprisonment exceeding one year are 
designated felonies; any other offense, is 
a midemeanor, but if it carries a penalty 
not exceeding six months imprisonment 





or $500 fine, it is termed a petty offense. 


James M. Carter 


U. S. Commissioners, if specifically desig- 
nated by the court, have authority to try petty offenses, providing 
the defendant consents in writing.” 

The penalty for conspiracy was increased in the new Code to 
five years and/or $10,000 fine.* But provision was also made 
that if the crime which was the object of the conspiracy was a 
misdemeanor then the penalty shall not exceed that provided for 
the particular misdemeanor.* 

Although it is proper pleading to charge a conspiracy to vio- 
late more than one statute or to commit more than one offense,® 


‘tthe new conspiracy section will lead to confusion as to penalty 


if a conspiracy charges as its purpose the violation of both a 
felony and a misdemeanor. The U. S. Attorney’s staff has been 
instructed to plead such a case as two counts in the one indict- 
ment, or in separate indictments. 

Defendants are sentenced to the custody of the Attorney Gen- 
eral who designates the place of imprisonment. A person under 
sentence for a term of one year or less shall not be confined in a 


Revised Title 18, U. S. C., Section 1. 
*Revised Title 18, U. S. C., Section 3401 
3Revised Title 18, U. S. C., Section 371. 
4Revised Title 18, U. S. C., Section 371. 
5Braverman v. U. S. (1942), 317 U. S. 49. 
®Revised Title 18, U. S. C., Section 4082. 
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penitentiary without his consent.‘ Prisoners with a sentence of 
one year or less are ordinarily confined in county jails having con- 
tracts with the Bureau of Prisons. 

Prisoners with terms in excess of one year are eligible for 
parole after serving one-third of their sentence.* All prisoners 


serving more than six months may earn good time,” but since 
those with terms of less than one year are not eligible for parole, 
a prisoner serving a year in a county jail, even with his good 


time?! 


will probably serve at least 10 months, while a prisoner 
serving one year aryl a day in a penitentiary may be paroled in 
4 months. 

Two sentences of a year each, to run copsecutively are con- 
sidered a sentence of more than a year and the prisoner is eligible 
for parole." 

A sentence on one count may provide time to be served or a 
fine, or both, as the statute may provide. Payment of a fine un- 
der one count may be required as a condition to probation under 
other counts.4*7 A sentence on one count cannot legally carry 
time to be served and probation.'"* The policy of the U. S. At- 
torney’s office, therefore, is to ask for a plea to at least two 
counts. In such a case the hands of the court are not tied and 
time to be served can be imposed on one count and probation on 
the other, if the court desires. 

A pre-sentence investigation shall be made by the probation 
service, unless the court otherwise directs." 

Where probation is granted, the court may suspend the exe- 
cution of the sentence or suspend the imposition of sentence.” 
The distinction becomes important on a revocation of probation. 
Where the imposition of sentence has been suspended the court 
may then impose a sentence up to the maximum. If execution 

(Continued on page 160) 

TRevised Title 18, U. S. C., Section 4083 

‘Revised Title 18, U. S. C., Section 4202. 

®Revised Title 18, U. S. C., Section 4161. 

On a term of 6 months to 1 year—5 days per month. Revised Title 18, 
U. S. C., Section 4161. 

MRevised Title 18, U. S. C., Section 4202. 

In a recent case the defendant received one sentence of a year and a second 
of a year and a day to run consecutively. The defense attorney is contending 
that the conviction carrying the year. and a day should be reversed. On the com- 
bined sentences the defendant is eligible for parole in 8 months. If defendant 
succeeds in his appeal and no other relief is thereafter gained, he will have to 
serve at least 10 months on the remaining year sentence. 

2Reeves v. U. S. (8th Cir.), 35 Fed. (2d) 323. 

3White v. Burke, 43 Fed. (2d) 329; Archer v. Snook, 10 Fed. (2d) 567. 


4Rule 32(c), Rules of Crim. Procedure. 
Revised Title 18, U. S. Code, Section 3651. 
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SHERMAN ACT AND 
“BIGNESS” IN BUSINESS 


By Alfred Carr Ackerson 


(Concluded from the December issue) 

N THE Yellow Cab case (U. S. v. 

Yellow Cab Co., 91 L. Ed. 1594, June 
23, 1947), the court seems to have swept 
away most of the reluctance which it 
had previously displayed in condemning 
monopolies, limiting so-called good mo- 
nopolies to those which have resulted 


from normal growth and superior service 





to the public. The court, in distinguish- 


Alfred Carr Ackerson ing Yellow Cab monopoly from the lat- 
—By courtesy of 
“Bench and Bar” ter type, stated that the monopoly power 


which had been obtained by the Yellow Cab Company “was not 
obtained by normal expansion to meet the demands of a business 
growing as a result of superior and enterprising management, but 
by deliberate, calculated purchase for control.” The latter proposi- 
tion for exemption would seem to be analogous to the general 
doctrine under both sections of the Act that the results of nor- 
mal efficiency on the part of an individual are not condemned 
by the Act. 

It is suggested that these three cases have effectively elimi- 
nated a large percentage of the exemption from the Act which 
it has heretofore been thought was granted by the so-called abuse 
theory as set forth in the United States Steel case and the In- 
ternational Harvester Company case. Whether or not mere 
size acquired by individual initiative, as distinguished from ac- 
quisition of competitors, may be condemned under certain cir- 
cumstances and conditions would seem to be still open to ques- 
tion. Surely the circumstances and conditions warranting a 
court to condemn such a monopoly (one independently acquired 
by superior service and initiative) would have to be of an ex- 
tremely unusual nature. 
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SIZE AND POWER ARE ABUSE 


In commenting upon the effect of the recent trend of deci- 
sions under Section 2 of the Act, Professor Levy,’ in a lecture 
given December 11, 1946, before the Practicing Law Institute 
in New York City, stated, in discussing the language quoted 
herein from the Aluminum Co. case that “This does not mean 
of course that the percentage operative in a price fixing case as 
sufficient to give market control will be a sufficient percentage 
for a monopolization case. <A _ specific intent to monopolize, 
which was not required in the Alcoa case, since a monopoly 
was found, might be a substitute when the percentage of control 
is not sufficiently high. But in its treatment of the monopoly 
problem the Alcoa court has focused attention either on the 
intention to monopolize, where there is a plan and an attempt 
to do so, or on the percentage of control over the industry. It 
is to be noted that the Supreme Court has taken particular pains 
to give its approval to the Alcoa case. It may be that the courts 
have passed from the abuse theory to a recognition that size and 
power are themselves the abuse.” 

Since the above comment, the Yellow Cab Company case 
seems to have substantiated Professor Levy’s conclusions with 
respect to the possibility of substituting “an intent to monopo- 
lize” for the necessity of a predominant percentage of control in 
monopoly cases. 

Professor Levy concluded that “It is doubtful if a free and 
competitive society can be maintained if the direction of con- 
centration is to continue. It is surely doubtful whether the anti- 
trust method of regulation will remain if it is not to be more 
effective. Today, however, as a result of an increased aware- 
ness of the monopoly problem, and as a result of the Alcoa and 
American Tobacco decisions, we appear to have a new _ inter- 
pretation of the Act, closer probably to its original intention, 
which can give the act strength against monopolies as such, and 
also against control by three, four or five corporations acting 
together. If the concentration problem in this country is to 
be dealt with by measures themselves not incompatible with 
free enterprise, it is probable that the hope lies in the new inter- 
pretation of the Sherman Act and an increased awareness of the 
responsibility of the courts to give adequate relief.” 


Professor of Law, University of Chicago Law School; formerly Special Assis- 
tant to the Attorney General and First Assistant in the Antitrust Division. 
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Compiled from the Daily Journal of January, 1924 
By A. Stevens Halsted, Jr., Associate Editor 


HE Nominating Committee of the 

Los Angeles Bar Association has 
submitted the following nominations 
for new officers: President — Robert 
M. Clarke; Senior Vice-President— 
John G. Mott; Junior Vice-President— 
Eugene Overton; Secretary—Robert 
H. F. Variel, Jr.; Treasurer—Thomas 
W. Robinson; Trustees—Kemper B. 
Campbell, Harry A. Hollzer, Leonard 
B. Slosson, Nathan Newby, Hubert T. 
Morrow and Charles E. Millikan. 


* * * & 





A. Stevens Halsted, Jr. 


In order to assist in relieving the congestion prevailing 
in the Los Angeles Superior Courts, which the 28 local 
courts are unable to cope with, Governor Richardson has 
designated Judges Harold Louderback and Frank J. Murasky 
of the San Francisco Superior Court to sit here. 

* * * 

Frederick W. Shelley, practicing attorney and formerly 
a deputy district attorney, stood first on the list in the exam- 
ination for deputy district attorney, according to announce- 
ment by the County Civil Service Commission. Samuel R. 
Blake, who has since been appointed Justice of Peace for 
Los Angeles township stood second. David H. Clark and 
Edgar T. Fee, at present acting district attorney, stood third 
and fourth, respectively. 

*& @ 


Colorado River water will be necessary to supply the de- 
mand of greater Los Angeles, according to William Mul- 


Pe re ee 
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holland, chief engineer of the water department. The ca- 
pacity of the Owens River Aqueduct is sufficient to care for 
2,000,000 persons, and with the amazing growth of Los An- 
geles, the limit on available water supply will be reached in 
nine or ten years. Mulholland said there is little or no time 
to lose in bringing in a new supply of water from the Colo- 


_ a 
rado River. _ * « 


Lawrence L. Otis of the firm of Cleveland and Otis has 
accepted a position as assistant trust counsel for the Title 
Insurance and Trust Company. 

* * * 

A bill to aid Cupid in snaring some of the many Califor- 
nia bachelors is being advocated for introduction in the next 
session of the State Legislature. Arguments in favor of the 
bill are: the State needs the money, unmarried women need 
husbands, Americans must guard against race suicide, un- 
married men are capable of earning as much as married men, 
and the government income tax does not fix a heavy enough 
penalty on bachelors. The bill defines a bachelor as “any 
sound-minded, able-bodied, unmarried man who has reached 
the mature age of 28 years.” 

*k * x 

Ivan G. McDaniel, former deputy county counsel, and 
Victor H. Shaw have formed a law partnership following the 
tender by the former of his resignation from the county 


forces. ae: a a 


A contest for the design of the new Los Angeles County 
seal has been announced by the Board of Supervisors. First 
prize for the best design is $100 in gold. Local art critics 
and a delegation of county employees will judge the merits 
of the designs submitted. 

2s * 


Arthur G. Tasheira, well known Oakland attorney, has 
been appointed by the Supreme Court a member of the 
3oard of Bar Examiners in the place of former Chief Jus- 
tice Angellotti who has resigned. The other members of the 
present Board are Charles S. Cushing of San Francisco and 
George F. McNoble of Stockton. The Board conducts the 

(Continued on page 158) 
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ASSOCIATION OFFICERS 
NOMINATED FOR 1949 


HARLES E. “PAT” MILLIKAN was selected by the 

Nominating Committee as its choice for president of the 
Los Angeles Bar Association for 1949. 

Clarence B. Runkle was nominated for the office of senior 
vice-president, and Dana Latham for junior vice-president. 

Nominations by the committee for the new trustees to be 
added to the Board of Trustees were Frank §. Balthis, Jr., 
former editor of the Bar Bulletin; Harold A. Black, William 
C. Coffin, and W. I. Gilbert, Jr. 

As representatives on the Board of Trustees oi the out- 
lying bar associations, Victor J. Obegi was selected as repre- 
senting the San Fernando Valley Bar Association, and Wen- 
dell W. Schooling, former mayor of Huntington Park, was 
chosen as the representative of the Southeast Bar Associa- 


tion. 





Suggested Change in Nominations 


The Nominating Committee suggested that the Board ot Trus- 
tees consider the advisability of initiating an amendment to the 
By-Laws of the Association so as to provide that hereafter “the 
Secretary should be nominated by the Nominating Committee,” and 
not by the Board of Trustees, as now done. Considerable time was 
spent by the Committee in discussing and preparing this suggestion. 

To emphasize their point, the Nominating Committee wanted it 
understood that Dana Latham was not nominated for the Junior Vice 
Presidency because of any precedent, or policy heretofore established, 
in advancing the Secretary to Junior Vice-President. 











The Nominating Committee which made these choices 
was elected by the members of the Association at its Novem- 


ber meeting. The Nominating Committee consisted of the 
following members: Edna Covert Plummer, chairman; Grant 
B. Cooper, secretary; Stanley Arndt, Rufus Bailey, Charles 
E. Beardsley, Henry G. Bodkin, George Bouchard, Kenneth 
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N. Chantry, M. Philip Davis, Gordon L. Files, A. Stevens 
Halsted, Jr., Paul R. Hutchinson, Stanley Jewell, Norman S. 
Sterry, and Bruce Wallace. 

There were 29 nominations for the Nominating Commit- 
tee. The tellers for the balloting on the Nominating Com- 
mittee were Norman A. Bailie, chairman; Rex Hardy and 
Courtney Teal. 

The election of officers will be conducted by mail in 
January. 


NEW SUPERIOR COURT RULES 
BY JUDICIAL COUNCIL 


(Continued from page 134) 
it would serve no useful purpose since the settings are made 
weekly from the setting cards. Recognizing the unique situation 
in Los Angeles County, the notes of the Judicial Council Com- 
mittee accompanying the first draft of these new Rules states 
that the proposed rule “also embraces the Los Angeles practice, 
for although no Civil Active List as such is there prepared, the 
memoranda or cards from which the tentative calendars are made 
up weekly in that County compose such a list in substance.” 
In other words, the Judicial Council Committee does not con- 
sider it necessary for the Los Angeles County Clerk’s Office 
to change its practice despite the rather general language of 
new Rule 7, requiring a Civil Active List to be prepared pe- 
riodically, since it is considered by that Committee that the set- 
ting cards used by the Los Angeles County Clerk to prepare 
its trial calendar are “in substance” a Civil Active List. 
5. PROPOSED JURY INSTRUCTIONS 

New Rule 16 is interesting in its implementation of C. C. P. 
Section 607(a) and Penal Code Section 1127 as to the form of 
proposed jury instructions and the time for their presentation. 

The new Rule requires that each proposed jury instruction 
presented by a party shall contain at the bottom thereof a cita- 
tion of authorities, if any, supporting the statement of law con- 
tained therein, but excepts from that requirement instructions 
requested by number reference to approved forms. The words 
“if any” are contained in this rule following the requirement of 


“citation of authorities,” to take care of proposed jury instruc- 
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tions where counsel are unable to locate supporting authorities 
for the proposed instructions, as is sometimes the case. 

The proposed instruction must be in writing in the form 
specified for papers generally under Rule 1(c), and, in addition, 
must indicate the party upon whose behalf it is requested, with 
sach instruction to be numbered consecutively. This follows the 
local rules in some of the counties in this State, although there 
is no present Los Angeles County rule covering the point. 

Subdivision (c) of Rule 16 specifies the time for presenta- 
tion of proposed instructions in criminal cases by providing that 
they shall be presented to the court and served on counsel before 
the taking of testimony although additional instructions may 
thereafter be presented when the occasion therefor arises. No 
provision is made in these new Rules as to the time for presen- 
tation of requested instructions in civil cases for the reason that 
this is covered by C. C. P. Section 607(a). 

The new Rule authorizes the judge to disregard proposed 
jury instructions, except those required to be given, which do 
not comply with the Rule, in which event the judge is required 
to endorse thereon the reason for his refusal to consider the 
requested instruction. 
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6. REQUEST FOR SPECIAL JURY FINDINGS 

As the Code does not prescribe the time or procedure for 
requesting special jury findings, new Rule 17 has been designed 
to serve that purpose as well as to achieve uniformity in super- 
seding the various local rules on the subject. Counsel desiring 
special jury findings must now, before his argument to the jury, 
present to the judge in writing the issues or questions of fact 
upon which such findings are requested and must serve copies 


thereof on all other parties. 
7. JURY TRIAL IN EQUITY CASES 


There has so far been no statute, Judicial Council rule nor 
Los Angeles County rule governing the procedure either for 
requesting a jury trial in an equity case or for vacating a jury 
trial setting improperly granted in an equity case, although 
several other counties have local court rules on the subject. New 
Rule 18 sets up the procedure governing these situations. A 
party desiring a jury trial where the right thereto is not guaran- 
teed by law, shall, after issue is joined, and before or at the 
time of filing the memorandum to set the case for trial, or within 
five days after service of such memorandum by any other party, 
give notice of motion that a whole issue or a specific issue be 
tried by a jury, accompanied by a copy of the issues of fact 
proposed to be submitted to the jury. 

A party desiring to vacate the setting for a jury trial where 
the right thereto is not guaranteed by law, when the setting was 
made by the court without an opportunity for the party to op- 
pose it, shall, within five days after receiving notice that the 
case has been set for jury trial, give notice of motion to vacate 
such setting and to reset the case for trial by the court. 

Each such motion shall be noticed for hearing not later than 
ten days after the giving of notice. 

8. TIME FOR PREPARING FINDINGS, FORMS OF ORDERS, 
JUDGMENTS AND DECREES 

There is no statute, no statewide rule, and no Los Angeles 
County rule fixing the time within which counsel shall prepare 
the findings, conclusions, orders, judgments and decrees, although 
there are local rules in a number of the other counties fixing 


various times therefor. C. C. P. Section 634, which provides 
that “the court may direct a party to prepare findings,” is silent 











[N 


nN 


JANUARY, 1949 147 


as to the time within which counsel must comply with such di- 
rection. New Rule 19 requires counsel for the prevailing party 
to prepare, serve and submit to the court proposed written find- 
ings of fact, conclusions of law, and judgment or decree “within 
ten (10) days after notice of decision,” unless otherwise ordered. 
It further requires counsel for the prevailing party, where find- 
ings are not required, to prepare, serve and submit to the court 
the form of the order, judgment or decree within five days after 
notice of decision, unless otherwise ordered. 

This is a fairly short period of time within which to prepare 
findings, conclusions and judgment in complicated litigation. 
However, counsel should be amply protected by obtaining orders 
extending time in the event of inability to complete the prepara- 
tion within the ten-day period. 


9. AFFIDAVIT FOR FINAL JUDGMENT OF DIVORCE 


The requirement of old Judicial Council Rule 26 is continued 
in effect by new Rule 20, whereby, before any final judgment of 
divorce shall be made or entered, the party applying therefor 
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shall submit to the court at the time of the motion for said final 
judgment, which motion may be made ex parte, an affidavit con- 
taining information required by the rule. Among the facts re- 
quired to be stated in such affidavit are these: (a) that the 
parties have not become reconciled; (b) that the parties have 
not lived or cohabited together; (c) that both parties to said 
action are now living; and (d) that all the requirements of the 
interlocutory judgment have been fully complied with on the 
part of the moving party and that he or she is not in default 
under the interlocutory judgment. 

Awkward cases have arisen under old Rule 26. For example, 
in Helbush v. Helbush (1930), 209 Cal. 758, 290 Pac. 18, the 
validity of this rule requiring a disclosure of the facts with ref- 
erence to cohabitation was upheld. However, in that case, the 
applicant was unable to make an affidavit to the effect that the 
parties had not cohabited together after the granting of the 
interlocutory decree. Nevertheless, and while upholding the 
validity of the rule, the court there held that by reason of an 
oral disclosure the court was possessed of all facts which the 
affidavit would have disclosed and therefore there was no re- 
versible error in entering the final decree in the absence of the 
affidavit. The court there pointed out that a solution to the 
applicant’s dilemma could be found in the terms of the Rule 
permitting the court to dispense with so much of the affidavit 
as might be deemed necessary. But the court pointed out that 
this discretionary power did not permit the court to dispense 
with the entire affidavit, since the Rule was made for a salutary 
purpose and should be complied with. This purpose was said 
by the court to be “to provide protection to the parties and 
particularly the party not appearing when the application is 
made ex parte, and to protect the court from inconsiderate action 
in granting the final decree either through inadvertence, or 
through fraud or concealemnt on the part of the applicant for 
the final decree.” 

New Rule 20, while requiring the same affidavit, attempts 
to solve the problem presented in the Helbush and analogous 
cases by providing that if the applicant cannot state that the 


parties have not cohabited together, etc., the facts regarding such 
matters shall be set forth in full. 
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10. COURT APPROVAL OF COMPROMISE AGREEMENTS 
INVOLVING MINORS AND INCOMPETENTS 

An important new procedure is established by Rule 28 for 
court approval of a compromise or covenant not to sue made 
with minors or incompetents pursuant to either Probate Code 
Section 1431 or C. C. P. Section 372. The Rule requires an 
application to the court for its approval, setting forth desig- 
nated information enabling the court to pass an intelligent judg- 
ment in approving or disapproving the compromise. The Rule 
also requires that when the petitioner is represented by counsel 
there must be a disclosure to the court by whom and the terms 
under which counsel is employed, and other designated informa- 
tion informing the court of the position of the parties and of 
any possible conflicting interests of petitioner’s counsel. At the 
hearing of the petition, the person compromising the claim on 
behalf of the minor or incompetent, as well as the minor or 
incompetent, must be in attendance unless for good cause the 
court dispenses therewith. The court may require testimony of 
an examining physician as well as other evidence relating to 
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the merits of the claim. The purpose of the rule is obviously to 
protect the minor or incompetent from being imposed upon. 


11. TRIAL BY JUDGE PRO TEMPORE 


Rule 31, providing the procedure for stipulating to and trial 
before a judge pro tempore, is new to the Judicial Council Supe- 
rior Court Rules, although this new Rule sets forth the sub- 
stance of a ruling by the Judicial Council adopted in 1929 pur- 
suant to the constitutional provision for trial before a judge pro 
tempore and for his selection, as appears in the Judicial Council’s 
Eighth Biennial Report (1940, page 33). The stipulation of 
the parties for trial before a judge pro tempore must be in 
writing and must contain designated information. Upon ap- 
proval of the stipulation by the presiding judge, and after the 
oath of office is administered, the case is thereupon assigned to 
the selected judge pro tempore for trial, whereupon he may pro- 
ceed with the hearing of the trial and determination of the case. 


12. INCREASED POWER OF PRESIDING JUDGE 

In view of the current discussions concerning the power of 
the Presiding Judge to supervise the business of the court, it is 
noteworthy that the new Rules have sought to enlarge or 
strengthen the power of the Presiding Judge. For example, in 
new Rule 14 it is provided that the Judge to whose Department 
a case is assigned for trial by the Master Calendar 

“shall accept such assignment unless he is disqualified 

therein or for other good cause, stated to the Judge 

supervising the Master Calendar, deems that in the in- 

terest of justice such case should not be tried before 

him.” 
In addition, Rule 32 empowers the Presiding Judge to distribute 
the business of the Court and to assign matters in accordance 
with these new Rules and authorizes him to assign to any 
available department matters which under the Rules are to be 
heard by the Presiding Judge; and further empowers the Presid- 
ing Judge to reassign to any other department, as convenience 
or necessity requires, cases theretofore assigned to a given de- 
partment. Rule 34 gives the Presiding Judge in counties having 
more than eight judges authority to designate departments to 
conduct special categories of actions and to designate the judge 
to preside in such department or departments. As to branch 
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departments located in the city other than the county seat, Rule 
10(d) empowers “the Presiding Judge or Judges” to designate 
one of such departments as the Master Calendar Department 
of such branch court; but there appears to be no specific pro- 
vision for assignment of a given Judge to sit in such branch 
court; and Rule 32(b) leaves the distribution of business in 
branch courts for regulation by local rules in providing that: 

“No provision of this Rule 1 precludes the distribution 

of business in accordance with local rules in depart- 

ments of the court established in cities other than the 

county seat.” 

CONCLUSION 

The new Rules for the Superior Courts, which are effective 
January 1, 1949, as said above, carry forward in the main es- 
tablished practice and procedure with the few innovations or 
changes outlined above. All practitioners engaging in court 
work will desire a copy of these new Rules, which may be ob- 
tained either by writing the Judicial Council, State Building, in 
Los Angeles or San Francisco, or from the State Printer’s Of- 


fice at Sacramento. 
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THE JUDGE AS A SOURCE OF LAW 
(Continued from page 130) 

overruling Swift v. Tyson. But can there be any doubt that 
Swift v. Tyson was law during a century, lacking only four years, 
and that the rights of innumerable persons were irrevocably de- 
termined upon that basis? The denial of this premise involves 
the rather intolerable assumption that for nearly a century, the 
Supreme Court and all the federal courts were acting in this 
important respect without authority of law. Plainly the law they 
followed was in truth and in fact law, because the Supreme Court 
said so. No new law was “discovered” when Swift v. Tyson 
was overruled. The Court simply changed the law, as courts 
nave been accustomed to do from time immemorial when cvn- 
vinced of their mistakes. 

The fact is that with the exception of the House of Lords, 
no common law court in the world feels obliged to go on repeat- 
ing its past errors ad infinitum. After making all due allowance 
for the necessity of stability in the law, it is plain that no man 
or group of men, the temporary occupants of a seat of power, 
should be able to mould the indefinite future to their will. Any 
such rule would lead to a judicial tyranny the more terrifying 
because it is exercised by dead hands. 

An impressive list of Supreme Court cases overruled by the 
Court itself is cited in the dissenting opinion of Justice Brandeis 
in Burnet v. Coronado Oil & Gas Co., 285 U. S. 393 (1932). 
This list could new be considerably extended. The Lochner v. 
New York and Adkins v. Children’s Hospital series (198 U. S. 
45 and 261 U. S. 525) were referred to in comments appearing 
in the November, 1948, BULLETIN. 

One further illustration on this point from a less remote 
source: Prior to the 1942 decision of Estate of Platt, 21 Cal. 
2d 343, it had always been the law in California that unless a 
testamentary trust was for maintenance, the income beneficiaries’ 
right to income accrued only from distribution of the fund to the 
trustee, not from date of death. When the Platt decision came 
down, no rights to income during the period of probate were re- 
stored to those from whom the former law had withheld income. 
That withholding was lawful, because it was in accordance with 


the Court’s prior decisions. The Platt case changed the law, as 


a decision overruling prior decisions always does. 
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desk reminders still available 


WE STILL HAVE a limited supply of desk 
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The above illustrations are derived from two fields—consti- 
tutional law and the common law 





and relate to the process of 
replacing the preexisting judge-made law by new enactments pro- 
ceeding from the same source. But the making of law by the 
courts is by no means limited to rewriting their former concepts. 
Much of the business of the courts is concerned with the inter- 
pretation of statutes. Not infrequently they must interpret con- 
stitutions, which deal with general principles (the Constitution of 
California, composed largely of minor statutes and ordinances, is 
a conspicuous exception), and therefore offer more room for con- 
struction than ordinary statutes do. In the interpretation of 
statutes, the courts are frequently called on to supply what the 
statute omits. This, by whatever name it may be called, is essen- 
tially a creative function, calling for powers not dissimilar to 
those which the wise legislator should possess.? It is a process 
of law making. 

The concluding paper in this series will discuss the function 
of the lawyer in the process of making and revising the law. 

2See Cardozo, The Nature of the Judicial Process, pp. 70-71; Holmes, The 


Common Law, p. 78. 


REPLY TO ARTICLE ON FEDERAL 
INJUNCTIONS IN EVICTION ACTIONS 
(Continued from page 136) 

In the month of August, eviction actions were instituted in 
the Los Angeles Municipal Court to the number of 960; in 
September 811, and in October 751, a total of 2,522 actions in 
this Court. It is estimated that an equal number were filed in 
all of the other Courts of the County including such Municipal 
Courts as Long Beach, Pasadena, and Santa Monica, and the 
numerous Justice’s Courts in the County. Thus, it will be seen 
that approximately 5,000 eviction actions were filed in Los 
Angeles County during this three-month period. 

During the same period, the Office of the Housing Expediter 
sought in the Federal Courts restraining orders and preliminary 
or permanent injunctions in exactly twelve (12) cases where ac- 
tions had been started in the State Courts. Two of these were 
denied, and injunctions were obtained in ten cases. In sixteen 
other cases, the office sought to restrain a landlord from proceed- 


ing with an eviction where a sixty-day notice had been served, 
but before any action for unlawful detainer had been instituted. 
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This can hardly be interpreted to be “countless of such in- 
unctive suits” as stated in the article referred to, on page 100. 

In each of the cases in which injunctive relief was sought by 
the Expediter, the circumstances were so peculiar that, in our 
pinion, this action was justified in the interest of equity. In 
some cases the State Court, because of a quirk in the State law, 
would have been obliged to evict the tenant when he had com- 
mitted no nuisance, no violation of his rental agreement, was 
willing to pay his rent, and the landlord did not seek possession 
for any of the reasons specified in Section 209 of the Housing 


and Rent Act. 


TRIES TO CIRCUMVENT FEDERAL ACT 

For instance, in one case the landlord first served a thirty- 
day notice terminating tenancy on the first of the month. This 
notice did not state any ground for eviction as required by Sec- 
tion 209(c) of the Housing and Rent Act. It only purported 
to be a state law notice under Section 1946 of the Civil Code. 
The rent date was the 15th. When this date came around, the 
tenant tendered the rent, but the landlord refused to accept it, 
[ assume on the theory that he might vitiate his notice already 
given. On the sixteenth of the month, the landlord served a 
three-day Notice to Pay Rent or Quit, demanding not a full 
month’s rent, but the fraction of the month between the rent 
date and the date of termination under his notice, namely, one- 
half month. Within the three days the tenant came in and again 
tendered the full month’s rent, but the landlord again refused. 
On the basis of this three-day notice he instituted an unlawful 


detainer action. Under these circumstances the Municipal Court 
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Judge would have been obliged to give judgment because, after 
the service of the three-day notice, the tenant did not tender the 
exact amount demanded in the notice. He tendered twice that 
amount, or a full month’s rent, which the landlord seemingly had 
a right to refuse. 

It is our firm conviction that it was not the intent of Con- 
gress to permit the eviction of a tenant under these circumstances, 
yet the State law would allow it in spite of the fact that there is 
absolutely no ground for it under the Housing and Rent Act. 
In this case the office felt fully justified in seeking injunctive 
relief. 

In our opinion, it was merely a device on the part of the 
landlord to rid himself of Federal Control by the simple ex- 
pedient of terminating the tenancy under State law, and then 
making the argument that the tenant was not entitled to protec- 
ion of the Federal restrictions against evictions because he was 
no longer a tenant under the State law. Some of the cases in 
which injunctive relief was sought involve variations of this same 
device. 

Some of the cases in which injunctive relief was sought after 
the service of a notice and before institution of unlawful detainer 
actions were cases in which the landlord had sought to harass 
the tenant in many ways to secure a removal from the property 
immediately after the landlord had been subject to a rent reduc- 
tion by an order of the Expediter’s Office. Even then, no in- 
junctive relief is sought unless the Expediter is in possession of 
information which would indicate to any reasonable person that 
the motive was grossly lacking in good faith and not as set 
forth in the Notice to Quit. 

It should be clear that the number of cases cited above 
(twenty-six in 3 months), will not crowd the calendar of the 
Federal Court, being about one case per month for each of the 
eight divisions of the Federal Court. This is hardly a “large 
scale attempt to transplant the (eviction) litigation to the Fed- 
eral Courts” or an effort to “bring to the Federal Courtroom a 
vast horde of these (eviction actions)’ as stated on page 120 of 
the article referred to. 


As in the past, the Housing Expediter’s Office will be very 


judicious in seeking Federal injunctive relief in eviction matters, 
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and will only seek it in those rare cases where, in the opinion of 
the Expediter, the landlord “is about to engage in an act or prac- 
tice which constitutes or will constitute a violation of’ some pro- 
vision of the Act, and that such violation is flagrant. 


SILVER MEMORIES 
(Continued from page 142) 

examinations of students desiring to be admitted to practice, 

and passes on the qualifications of out-of-state lawyers de- 

siring to become members of the California bar. 


* * * 


Concerned with the deficiency in the French birth rate, a 
bill has been introduced in the French parliament providing 
that no man can be elected to public office unless he has at 
least three children—his own or adopted. The effect of the 
proposed law would be to make such men as Premier Poin- 
care, Aristide Briand, Rena Viviani and Louise Barthou in- 
eligible for public service. When the text of the measure 
was read in the senior house of parliament, a stir was cre- 
ated and Senator La Brousse observed “We have been taken 
unawares. I move that we only pronounce on this bill when 
each of us shall have had time to have three children.” A 
majority of the Senators concurred. 


* s & 


Secretary of State Charles E. Hughes has turned down a 
suggestion of Russian Soviet officials to negotiate. The 
Secretary stated that the American government “is not pro- 
posing to barter away its principles.” 


:  *£ 


About $7,000,000,000 is still outstanding of the money 
loaned by the United States during the recent war. Great 
sritain is the only big debtor which thus far has definitely 
agreed to pay. 

kk Ox 

Trust companies incorporated outside of California can 
act as trustees of estates which are to be distributed from 
within California, it has been decided by the State Supreme 
Court, reversing a decision of the probate court denying 


such companies the right to act. 
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A holding trust with this Company may 


solve the problem of your client who has 
reasons for buying or holding real property 
with the title placed in the name of a cor- 
porate trustee. 

We take title under the terms of a decla- 
ration of trust and hold the property until 
it is sold or otherwise disposed of. This form 
is used while litigation is pending or for 
individuals or groups buying real estate. 

Do you have clients who can avail them- 
selves of our experience as a trustee under 


holding trusts? The fees are small. 





Southern California’s Oldest Trust Company 


Title Insurance and Trust Company 


433 South Spring Street, Los Angeles 13 
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Henry M. Robinson of Los Angeles, Brig. Gen. Charles 
G. Dawes, former director of the United States Budget, and 
Owen D. Young, Chairman of the board of General Electric 
Company and of Radio Corporation of America, are leaving 
for Europe to join the German Debt Commission. These 


three men have been invited by the Inter-Allied Reparations 


Commission to sit as members of its committee to consider 
means of balancing the German budget. 

“Tt is the Judges (as we have seen) that make the common 
law :—Do you know how they make it? Just as a man makes 
laws for his dog. When your dog does anything you want to 
break him of, you wait till he does it, and then beat him for it. 
That is the way you make laws for your dog, and this is the 
way the Judges make laws for you and me.’”’—Bentham, 60 
Harvard Law Review 403, note 28. 


(Continued from page 138) 
is suspended, on revocation the sentence personally imposed 
comes into operation.’ 

The revised code makes a change in provisions concerning 
revocation of probation. At any time within the probationary 
period, or within 5 years after the termination of the probationary 
period for offenses committed within the probationary period, the 
court may revoke probation.!* 


& 


The court may correct an illegal sentence!’ or correct clerical 
= > 


errors'® at any time. If an illegal sentence is set aside, time 
already served need not be considered in imposing the new sen- 
tence?® but is generally taken into account by the court.?% 

The Court may never increase a legal sentence?! but may re- 
duce a sentence within 60 days after imposition or within 60 days 
after receipt of the mandate of the Circuit or receipt of an order 
of the Supreme Court denying certiorari.2? The receipt of the 
mandate or the order, restores jurisdiction to the District Court. 


WRoberts v. U. S. (1943), 320 U._S. 264. 

Revised Title 18, U. S. Code, Section 3653. 

Rule 35, Rules of Crim. Procedure. 

Rule 36, Rules of Crim. Procedure. 

McDonald v. Moinct (1944, 6th Cir.). 139 Fed. (2d) 939. 

2aSee McDonald v. Johnston (1945, 9th Cir.), 149 Fed. (2d) 768. Writ of 
Habeas Corpus was denied since defendant was lawfully in custody under either 
view taken of the sentence. 

1U. S. v. Benz, 282 U. S. 304; Rowley v. Welch, 144 Fed. (2d) 499. 

“Rule 35, Rules of Crim. Procedure. 
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